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DEPARTMENT  OF  ENERGY 
41  CFR  Part  9 

Proposed  Amendments  to  the  DOE 
Procurement  Regulations 

AGENCY:  Department  of  Energy. 
action:  Proposed  rule. 

summary:  The  proposed  rule  adds 
incentive  clauses  for  fixed-price 
incentive,  cost-plus-incentive  fee  and 
cost-plus-award  fee  contracts;  adds  a 
new  subpart.  Multiple  Awards — Phased 
Procurements:  reduces  the  level  at 
which  waivers  of  audit  of  proposals 
which  exceed  the  stipulated  thresholds 
may  be  granted;  deletes  the  requirement 
for  approval  by  the  Senior  Procurement 
Official,  Headquarters  in  order  to  use 
FPR  Clause  1-3.802-1;  deletes  references 
to  the  renegotiation  board;  describes 
circumstances  under  which  Contractor 
Procurement  System  Reviews  of  a 
subcontractor  are  to  be  conducted; 
lowers  the  level  at  which  findings  and 
recommendations  of  the  Contractor 
Procurement  System  Review  Team  are 
reviewed  and  adds  a  requirement  that 
the  plan  for  surveillance  of  the 
contractors  approved  procurement 
system  must  provide  for  review  of  a 
representative  sample  of  the  largest  and 
most«complex  subcontracts  being  issued 
each  year;  permits  authorization  of 
selected  contractors  to  determine 
specific  items  nonavailability  from 
domestic  sources  in  their  application  of 
the  Buy  American  Act  procedures.  Other 
minor  changes  are  also  made. 

DATE:  Comments  must  be  received  on  or 
before  March  19, 1981  to  be  considered, 
ADDRESS:  Comments  should  be 
addressed  to  the  Department  of  Energy, 
Procurement  Policy  Branch  (PR-211), 
Mail  Stop  lJ-009,  Forrestal  Building, 
Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Richard  Langston,  Prociu’emenl 
Policy  Branch  (PR-211),  Policy  and 
Procedures  Division,  Procurement  and 
Assistance  Management  Directorate, 
Department  of  Energy,  Mail  Stop  lJ-000, 
Forrestal  Building.  Washington,  D.C. 
20585,  Telephone  202/252-8188,  G.  L. 
Allen,  Procurement  Policy  Pricing 
Branch  (PR-222)  for  award  incentive  fee 
only  or  Mr.  Barclay  Van  Doren,  AGC  for 
Procurement  Office  of  General  Counsel. 
Department  of  Energy,  Washington.  D.C. 
20585,  Telephone  202/252-6902. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Statutory  and  Regulatory 
Requirements 

lU.  Public  Comments 


I.  Background 

Under  Section  644  of  the  Department 
of  Energy  Organization  Act  (hereinafter 
referred  to  as  the  Act)  (Pub.  L,  95-91,  91 
Stat.  565,  41  U.S.C.  7254),  the  Secretary 
for  the  Department  is  authorized  to 
prescribe  such  procedural  rules  and 
regulations  as  he  may  deem  necessary 
or  appropriate  to  effectuate  the 
functions  vested  in  him.  Accordingly, 
the  Department  of  Energy  Procurement 
Regulations  (DOE-PR)  were 
promulgated  with  an  effective  date  of 
June  30, 1979  (see  44  FR  34434). 

II.  Statutory  and  Regulatory 
Requirements 

Pursuant  to  Section  501  of  the  Act  (42 
U.S.C.  7191)  relating  to  the  opportunity 
for  oral  presentations  on  proposed 
regulations,  the  Department  has 
determined  that  no  substantial  issue  of 
fact  of  law  exists  and  that  this  proposed 
amendment  is  unlikely  to  have  a 
substantial  impact  on  the  Nation’s 
economy,  or  large  numbers  of 
individuals  or  businesses.  Accordingly, 
public  hearings  relating  to  this  DOE-PR 
regulation  will  not  be  held.  However,  all 
written  comments  received  by  the 
Department  in  response  to  this  proposed 
amendment  will  be  carefully  assessed 
and  fully  considered  in  the  formulation 
of  the  final  rule. 

Note. — ^Tbe  Department  has  determined 
that  the  regulation  will  not  affect  the  quality 
of  the  environment  and  that  the  requirements 
of  section  7(c)(2)  of  the  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275,  do 
not  apply. 

III.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
DOE-PR  amendments  set  forth  in  this 
notice.  Comments  should  be  identified 
on  the  outside  envelope  and  on 
documents  submitted  with  a  designation 
“Proposed  Amendments — Department  of 
Energy  Procurement  Regulations.”  All 
written  comments  received  will  be 
carefully  assessed  and  fully  considered 
prior  to  publication  of  the  amendment  as 
a  final  regulation. 

Dated;  January  26. 1981. 

For  the  Department  of  Energy. 

Hilary  J.  Rauch, 

Director,  Procurement  and  Assistance 
Management  Directorate. 

(Sec.  633  of  the  Department  of  Energy 
Organization  Act  (Public  Law  95-91,  42  U.S.C, 
7254)) 

It  is  proposed  to  amend  41  CFR 
Chapter  9  as  follows: 


PART  9— REGULATION  SYSTEM 

§  9-1.051-1  [Amended] 

By  revising  paragraph  (c)  of  9-1.051-1 
to  read  as  follows: 

it  *  it  it  ic 

(c)  “Acquisition  Letters — to  provide 
guidance  to  DOE  personnel  or  internal 
procedures  w'hich  are  not  suitable  for 
publication  in  this  regulation.” 

By  revising  §  9-1.051-4  to  read  as 
follows: 

§9-1.051-4  [Amended] 

Acquisition  Letters  (AL). 

“(a)  In  accordance  with  the  authority 
in  Action  9-1.051-1  above,  the  Senior 
Procurement  Official,  Headquarters,  or 
designee,  may  issue  Acquisition  Letters 
from  time  to  time.  They  will  remain  in 
effect  until  cancelled. 

“(b)  Acquisition  Letters  will  be 
identified  by  the  preflx  letters  ‘AL’ 
followed  by  the  last  two  digits  of  the 
calendar  year  in  which  issued  and  will 
be  numbered  consecutively.  For 
example,  the  control  number  of  the  first 
letter  issued  in  calendar  year  1979  will 
be  AL  79-1.  When  appropriate,  the 
applicable  subpart  of  the  DOE-PR  will 
be  identified  in  the  subject  line.” 

§  9-1.1003  [Amended] 

By  amending  §  9-1.1003  by  adding 
“(a)”  at  the  beginning  of  the  first 
paragraph  and  by  adding  the  following 
paragraph: 

“(b)  TTie  file  shall  contain  a  reference 
to  the  applicable  exceptions  of  FPR  1- 
1.1003-2(a)(l)-(10)  when  a  proposed 
procurement  is  not  synopsized  pursuant 
to  one  of  the  FPR  exceptions.” 

§9-1.1203-2  [Amended] 

By  adding  the  following  as  the  first 
sentence  in  paragraph  (d)  of  9-1.1203-2: 

*  it  a  it  it 

(d)  "Have  adequate  financial 
resources.” 

§9-1.5408-2  [Amended] 

In  paragraph  (b)  by  amending  the 
clause  title  to  read  “Organizational 
Conflicts  of  Interest — Special  Clause.” 

By  amending  paragraph  (d)  of  the 
clause  by  setting  forth  the  entire  text 
following  the  heading  “Subcontracts”  as 
subparagraph  (1)  and  by  adding  the 
following  as  a  new  subparagraph  (2): 

(d)  *  *  * 

“(2)  The  contractor  shall  obtain  for  the 
Department  a  disclosure  statement  or 
representation,  in  accordance  with  DOE 
regulations  in  effect  at  the  time,  from 
each  intended  subcontractor  or 
consultant  and  shall  not  enter  into  any 
subcontract  nor  engage  any  consultant 
unless  the  Contracting  Officer  shall 
have  first  notified  the  contractor  that 
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any  organizational  conflicts  of  interest 
requirements  applicable  to  the 
subcontractor  or  consultant  have  been 
met.  The  requirements  of  this  paragraph 
(d)(2)  shall  not  apply  to  subcontracts  ' 
which  are  solely  for  the  furnishing  of 
maintenance  or  supplies.” 

§9-1.5409  [Amended] 

By  amending  9-1.540g(a)  by  adding 
the  following  sentence  immediately  after 
the  second  sentence:  “When  formal 
source  evaluation  board  procedures  are 
applicable,  the  Hnding  shall  be  made  by 
the  Source  Selection  Official.” 

PART  9-3— PROCUREMENT  OF 
NEGOTIATION 

§9-3.405  [Amended] 

By  amending  §  9-3.405-50  to  add  the 
following  additional  paragraph  (h): 
***** 

“(h)  Contract  coverage  and 
provisions.” 

(1)  The  required  FPR  and  DOE-PR 
cost  reimbursement  clauses  set  forth  in 
Section  9-7.2  and  Section  7-7.3  are 
required  for  Award  Fee  Contracts. 
ModiHcations  however  should  be  made 
in  the  Allowable  Cost,  Fee  and  Payment 
clause,  the  Limitations  of  Funds  clause 
and  Changes  clause  as  follows: 

(1)  The  words  “base  fee  and  award 
fee”  should  be  substituted  for  the  term 
“fixed-fee”  where  it  appears  in 
paragraph  (a)  of  the  clause  entitled 
Changes.  (FPR  1-7.202-2). 

(ii)  The  words  “base  fee  and  award 
fee”  should  be  substituted  for  the  word 
“fee”  in  paragraph  (g)  of  the  clause 
entitled  “Limitation  of  Funds.”  (FPR  1- 
9.202-3(b))  and  “Limitation  of  Costs” 
(FPR  l-9.20202(a)). 

(iii)  The  term  “base  fee”  should  be 
substituted  for  the  term  “fixed  fee"  or 
“fee”  wherever  they  appear  in  the 
clause  entitled  “Allowable  Cost,  Fee, 
and  Payment,”  except  in  (a)(2)  which 
should  be  changed  to  read  "such  base 
fee.  if  any,  and  such  additional  fee  as 
may  be  awarded  as  provided  for  in  the 
schedule.”  (FPR  1-7.202-4,  as  modified 
by  DOE-PR  9-7.202-4). 

(2)  In  addition  to  the  changes  in  the 
general  provisions  as  required  in 
paragraph  (1)  above,  the  ARTICLES 
shown  below  should  be  included  in  the 
schedule  of  award  fee  contracts. 
Modifications  to  these  provisions  may 
be  made  to  meet  individual  situations 
and  any  ARTICLE  or  specific 
requirement  therein  should  be  deleted 
when  it  is  not  applicable  to  a  given 
contract.  If  substantial  changes  are 
believed  appropriate,  consultation  with 
the  Office  of  Procurement  Policy — DOE 
Headquarters,  is  advisable. 


ARTICLE  —ESTIMATED  COST.  BASE 

FEE.  AND  AWARD  FEE 

The  estimated  cost  of  this  contract  is  $ 

A  base  fee  of  $  is  payable  in  accordance 
with  the  ARTICLE  entitled  “Payment  of  Base 
and  Award  Fee”.  In  addition  a  maximum 
Award  Fee  of  $  is  available  for  payment 
in  accordance  with  the  ARTICLE  entitled 
“Payment  of  Base  and  Award  Fee". 

ARTICLE  —PAYMENT  OF  BASE  AND 

AWARD 

Base  Fee.  The  government  will  make 

payment  of  the  base  fee  in - increments. 

The  amount  payable  shall  be  based  on  the 
progress  (percentage  of  completion  of  the 
Statement  of  Work)  as  determined  by  the 
Contracting  Officer  and  shall  be  subject  to 
any  withholdings  as  may  be  provided  for 
elsewhere  in  this  contract. 

Award  Fee.  The  government  will  promptly 
make  payment  of  any  Award  Fee  upon  the 
submission,  by  the  contractor  to  the 
contracting  officer  or  his  authorized 
representative,  of  a  public  voucher  or  invoice 
in  the  amoimt  of  the  total  fee  earned  for  the 
period  evaluated.  Payment  shall  be  made 
without  the  need  for  a  contract  modification. 
ARTICLE  —DETERMINATION  OF 
AWARD  FEE  EARNED 

A.  The  government  shall  at  the  conclusion 
of  each  specified  evaluation  period(s) 
evaluate  the  contractor's  performance  for  a 
determination  of  award  fee  earned.  The 
contractor  agrees  that  the  determination  as  to 
the  amount  of  award  fee  earned  will  be  made 
by  the  government  Fee  Determination  Official 
(FDO)  and  such  determination  concerning  the 
amount  of  award  fee  earned  are  binding  on 
both  parties  and  shall  not  be  subject  to 
appeal  under  the  “Disputes”  clause  or  to  any 
other  appeal  clause. 

B.  It  is  agreed  that  the  evaluation  of 
contractor  performance  shall  be  in 
accordance  with  the  Performance  Evaluation 
Plan  referenced  in  the  ARTICLE  entitled 
“Performance  Evaluation  Plan”  and  that  the 
contractor  shall  be  promptly  advised  in 
writing  of  the  determination,  and  the  reasons 
why  or  why  it  was  not  earned.  It  is  further 
agreed  that  the  contractor  may  submit  a  self- 
evaluation  of  performance  for  each  period 
under  consideration.  While  it  is  recognized 
that  the  basis  for  determination  of  the  fee 
shall  be  the  evaluation  by  the  government, 
any  self-evaluation  which  is  received  within 

- days  after  the  end  of  the  period  being 

evaluated,  may  be  given  such  consideration, 
if  any,  as  the  TOO  shall  find  appropriate. 

C.  The  FDO  may,  in  his  sole  discretion, 
specify  in  any  fee  determination  that  fee  not 
earned  during  the  period  evaluated  may  be 
accumulated  and  be  available  for  allocation 
and/or  award  in  future  evaluation  periods. 
When  such  a  determination  is  made  the 
Article  entitled  “Distribution  of  Award"  fee 
shall  be  adjusted  to  reflect  such  allocations. 
ARTICLE  —PERFORMANCE 
EVALUATION  PLAN 

A.  A  contractor  Performance  Evaluation 
Plan  upon  which  the  determination  of  award 
fee  shall  be  based,  including  the  criteria  to  be 
considered  under  each  area  evaluated  and 
the  percentage  of  award  fee,  if  any,  available 
for  each  area,  will  be  imilaterally  established 
by  the  government.  A  copy  of  the  plan  shall 


be  provided  to  the  contractors  calendar  days 
prior  to  the  start  of  the  first  evaluation 
period. 

B.  The  Performance  Evaluation  Plan  shall 
set  forth  the  criteria  upon  which  the 
contractor  will  be  evaluated  for  performance 
relating  to  any  (1)  Technical,  (2) 

Management,  and  (3)  Cost  Functions  selected 
for  evaluation. 

C.  The  Performance  Evaluation  Plan  may, 
consistent  with  the  contract,  be  revised 
unilaterally  by  the  government  at  any  time 
during  the  period  of  performance. 

Notification  of  such  changes  shall  be. 
provided  to  the  contractor  calendar  days 
prior  to  the  start  of  the  evaluation  period  to 
which  the  change  will  apply. 

ARTICLE  —DISTRIBUTION  OF 
AWARD  FEE 

A.  The  total  amount  of  award  fee  available 
under  this  contract  is  assigned  to  the 
following  evaluation  periods  in  the  following 
amounts: 

Evaluation  Period  and  A  vailable  A  ward  Fee 

B.  In  the  event  of  contract  termination, 
either  in  whole  or  part,  the  amount  of  award 
fee  available  shall  represent  a  pro  rata 
distribution  associated  with  evaluation 
period  activities  or  events  as  determined  by 
the  Fee  Determination  Official. 

§  9-3.605-3  [Amended] 

By  amending  9-3.605-3  by  removing 
the  title  and  contents  of  this  section  and 
substituting  the  following  title: 

“Standard  Form  147,  Order  for  Supplies 
or  Services”  and  the  following  text: 
“Standard  Form  147  shall  be  used  for 
purchases  or  delivery  orders  in 
accordance  with  FPR  1-2.605-2.” 

§9-3.805-1  [Amended] 

By  removing  the  entire  text  of  9-3.805- 
1  and  substituting  the  following 
therefore: 

(a)  The  process  by  which  one  offer  is 
selected  from  among  all  competing 
offers  for  negotiation  and  award  of  a 
contract  generally  starts  with  a  request 
for  proposals  (RFP).  The  RFP  describes 
the  requirement  to  be  satisfied  by  the 
procurement,  usually  provides  a  model 
contract  instrument,  and  sets  forth  the 
technical,  business  and  management, 
and  cost  evaluation  criteria  for  the 
selection.  The  RFP  should  list  the 
criteria  in  descending  order  of 
importance  and  state  their  relative 
importance.  Where  considered 
beneficial,  a  preproposal  conference 
may  be  held  after  issuance  of  the  RFP  so 
that  potential  offerors  may  gain  a 
clearer  understanding  of  the 
requirements  and  objectives  of  the 
procurement.  FPR  1-1.12  and  Section  9- 
1.12  prescribe  policies  concerning  the 
responsibility  of  prospective 
contractors. 

(b)  After  proposals  have  been 
received  and  evaluated  in  accordance 
with  criteria  in  the  RFP,  written  and/or 
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oral  discussions  shall  be  conducted  with 
all  offerors  in  the  competitive  range, 
except  as  provided  in  FPR  l-3.805-l(a). 

A  proposal  is  in  the  competitive  range 
unless  there  is  no  real  possibility  that  it 
may  bp  improved  as  a  result  of 
discussions  to  the  point  where  it 
becomes  the  most  acceptable.  The  initial 
number  of  proposals  considered  as 
within  the  competitive  range  may  be 
reduced  whenever,  as  a  result  of  written 
and/or  oral  discussions,  any  such 
proposal  is  determined  to  no  longer 
have  a  reasonable  chance  of  being 
selected  for  award. 

(c)  Discussions  shall  be  conducted 
and  revised  proposals  obtained 
following  the  procedure  best  suited  to 
the  procurement  considering  the  items 
or  services  to  be  procured,  the  type  of 
contract,  selection  criteria,  and  other 
pertinent  factors.  The  procedure  utilizing 
full  discussions  and  best  and  final  offers 
leads  to  selectioQ  from  proposals  which 
are  in  the  form  of  fully  negotiated  and 
definitized  contractual  instruments 
executed  by  the  offerors.  The  procedure 
utilizing  limited  discussions  and 
selection  for  negotiation  leads  to 
provisional  selection  for  award  from 
proposals  revised  after  discussions. 
Negotiations  leading  to  a  definitive 
contract  are  conducted  only  with  the 
selected  offeror(s]  and  selection  remains 
provisional  until  contract  negotiations 
have  been  successfully  concluded. 

(1)  Except  as  provided  in  paragraphs 
(c)  (2)  and  (3),  the  Contracting  Officer 
shall  hold  discussions  and  negotiate 
definitive  contracts  with  all  offerors  in 
the  competitive  range.  The  Contracting 
Officer  shall,  during  discussions  and 
negotiations,  point  out  to  each  offeror 
within  the  competitive  range  any 
material  ambiguities  or  imcertainties  in 
his  proposal,  minimum  requirements  not 
satisHed  by  his  proposal,  and  general 
aspects  of  his  proposal  which  were 
evaluated  as  containing  weaknesses  in 
relation  to  the  Government’s 
requirements.  At  the  conclusion  of 
discussions  and  negotiations  the 
Contracting  Officer  shall  notify  all 
offerors  remaining  in  the  competitive 
range  of  the  common  cut-off  date  which 
allows  a  reasonable  opportunity  for  the 
submission  of  best  and  final  offers  in  the 
form  of  fully  definitized  contract 
documents  executed  by  the  offerors. 
While  it  is  within  the  discretion  of  the 
Contracting  Officer  to  reopen 
discussions  (with  all  firms  remaining  in 
the  competitive  range]  as  a  result  of  best 
and  final  offers  which  deviate  from  the 
negotiated  contracts,  DOE  is  under  no 
obligation  to  reopen  discussions  and 
shall  do  so  only  when  it  is  in  the  best 
interests  of  the  Government. 


Discussions  between  DOE  and  an 
offeror  solely  to  determine  whether  or 
not  an  offeror  has  an  organizational 
conflict  of  interest  are  discussions 
limited  to  matters  of  responsibility  and 
do  not  require  reopening  of  discussions 
with  other  offerors. 

(2)  In  procurements  of  research, 
development,  and  demonstration  which 
do  not  request  cost  participation  by 
offerors,  discussions  with  offerors  in  the 
competitive  range  normally  are  limited. 
These  discussions  are  intended  to  assist 
evaluators  in  understanding  fully  the 
proposals  and  their  strengths  and 
weaknesses  and  in  evaluating  the 
qualiffcations  of  personnel  proposed  by 
each  offeror  and  to  assure  ffie  meanings 
and  points  of  emphasis  of  RFP 
provisions  have  been  adequately 
conveyed  to  the  offerors  so  that  all  are 
competing  equally  on  the  basis  intended 
by  the  Government  In  order  to  maintain 
the  integrity  of  each  offeror’s  proposal, 
to  avoid  technical  leveling,  and  to 
encourage  higher  quality  initial 
proposals,  discussions  should  be 
avoided  conveying  to  offerors  the 
strengths  and  weaknesses  of  proposals. 
The  Contracting  Officer  shall  give  each 
offeror  a  reasonable  opportunity  after 
the  conclusion  of  discussions  to  support, 
clarify,  correct,  improve,  or  revise  its 
proposal  up  to  a  common  cut-off  date.  > 

(3)  Notwithstanding  9-3.805-l(c)  (1) 
and  (2),  the  source  selection  official  may 
select  the  procedure  for  discussion  and 
proposal  revision  most  appropriate  for  a 
particular  procurement.  In  general, 
however,  the  selection  for  negotiation 
procedures  are  suitable  only  for  those 
procurements  where  technical  solutions 
are  of  major  importance  and  ready 
agreement  is  anticipated  on  the 
provisions  of  the  solicitation’s  draft 
contract.  Selection  for  negotiation 
procedures  should  not  be  employed 
when  negotiations  over  contract  terms 
and  conditions  are  likely  to  be  other 
than  pro  forma  since  post-selection 
contract  negotiations  may  not  alter  any 
aspect  of  the  proposal  which  could  have 
had  an  effect  upon  the  selection  process. 
(Post-selection  negotiations  may  alter  a 
proposal  in  accordance  with  a  selection 
decision  provided  the  estimated  impact 
of  such  alterations  on  cost  or  price  is 
considered  by  the  Source  Selection 
Official.)  'The  Source  Selection  Official 
may,  at  any  time,  change  from  one 
procedure  to  the  other  in  the  best 
interest  jf  the  Government.  Such  a 
change  after  receipt  of  best  and  final 
offers  or  final  revised  proposals 
constitutes  a  reopening  of  discussion 
and  proposal  revision  procedure  will  be 
employed  and,  in  the  event  of  a  chang'e 
in  procedure,  shall  be  amended. 


(4)  Government  representatives  shall 
avoid  the  transmission  of  information 
which  could  give  leads  to  an  offeror  as 
to  the  speciffc  means  of  improving  its 
technical  proposal  which  could  reveal 
another  offeror’s  concepts  or  ideas,  or 
from  which  an  offeror  could  deduce  its 
relative  competitive  standing. 

“Auctioning  techniques”  shall  not  be 
employed;  an  example  would  be 
indicating  to  an  offeror  a  price  which 
must  be  met  to  obtain  further 
consideration,  or  informing  an  offeror 
that  his  price  is  not  low  in  relation  to 
another  offeror.  It  is,  however, 
permissible  to  inform  an  offeror  that  its 
price  is  considered  by  the  Government 
to  be  too  high.” 

§  9-3.805-51(d)(2)(ii)  [Amended] 

By  amending  9-3.805-51(d}(2}(ii)  by 
adding  the  following  immediately  after 
the  word  "authority”:  “or  which  exceed 
$5,000,000”. 

§  9-3.809  [Amended] 

By  amending  9-3.809(b)(l)(i)  by 
removing  the  following  immediately 
after  the  word  “waived”:  “only  by  the 
Head  of  the  Procuring  Activity  or 
designee  of  the  Senior  Procurement 
Official,  Headquarters  and  then  only 
whenever”  and  by  substituting  therefore 
“at  a  level  above  the  Contracting  Officer 
when”. 

§  9-4.909(g)  [Amended] 

By  amending  9-4.909(g]  by  adding  the 
following  as  the  last  sentence: 

A  *  «  *  * 

“Justification  for  acceptance  of 
unsolicited  proposals  specifically 
assigned  to  a  field  office  which  exceeds 
the  dollar  limit  of  the  Head  of  the 
Procuring  Activity’s  (HP A)  contracting 
authority  or  $5,000,000,  whichever  is 
less,  shall  be  submitted  with  HPA 
recommendations  to  the  cognizant 
Headquarters  program  office  for 
approval  as  if  it  were  initiated  at 
Headquarters.” 

PART  9-4  SPECIAL  TYPES  AND 
METHODS  OF  PROCUREMENTS 

Subpart  9-4.50— [Amended] 

By  amending  the  Table  of  Contents  for 
9-4.50  by  removing  the  word  “Reserved” 
and  substituting  the  following  therefore: 
“Multiple  Awards — ^Phased 
Procurements”  and  listing  the  following 
thereunder: 

9-4.5000  Scope  of  subpart. 

9-4.5001  RFP  provisions. 

9-4.5002  Evaluation. 

By  amending  9-4.50  by  removing the 
wo^  “Reserved”  immediately  following 
Subpart  9-4.50  and  adding  the  following 
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Subpart  heading  and  §  §  9-4.5000 — 9 — 
4.5002. 

Subpart  9-4.50— Multiple  Awards- 
Phased  Procurements 

§  9-4.5000  Scope  of  subpart. 

Some  projects  lend  themselves  to  the 
use  of  multiple  phase  parallel  contracts. 
The  basic  decision  in  regard  to  the  use 
of  multiple  awards  for  phased 
procurements  will  be  made  by  the 
program  ofHce  based  on  technical, 
schedule,  and  cost  considerations.  In  the 
first  phase,  more  than  one  contractor 
may  undertake  the  design  portion.  For 
the  second  and  succeeding  phases,  one 
or  more  contractor  may  then  be  selected 
to  fabricate  components  or  construct 
and  operate  a  demonstration  plant. 
Because  there  is  an  important  selection 
decision  to  be  made  at  the  end  of  Phase 
I,  explicit  evaluation  and  selection 
procedures  are  necessary. 

§  9-4.5001  RFP  provisions. 

Where  multiple  awards  for  phased 
procurements  are  contemplated, 
requests  for  proposals  (RFPs)  for  the 
initial  phase  should  include: 

(a)  Notice  that  the  initial  negotiated 
contract  will  be  for  Phase  I  only; 
however,  the  Government  reserves  the 
right  to  require,  through  exercise  of 
appropriate  options,  proposal  for 
additional  phases  of  the  project  as 
defined  in  the  option  provisions  of  the 
RFP. 

(b)  If  appropriate,  notice  that 
competition  on  subsequent  phases  will 
be  restricted  to  the  Phase  I  contractor(s). 

(c)  Evaluation  and  qualiflcation 
criteria  should  not  ordinarily  be 
restricted  to  Phase  I  consideration,  but 
rather  should  be  designed  to  assure  that 
selected  offerors  have  the  requisite 
technical,  management  and  Hnancial 
capacity,  and  the  motivation,  to  compete 
for  and  perform  ail  phases. 

(d)  A  requirement  that  each  contractor 
submit  a  proposal  to  perform 
subsequent  phases.  Instructions  for 
proposal  submission  and  the  evaluation 
criteria  to  be  used  in  the  selection  of 
contractor(s)  for  subsequent  phases  will 
be  provided  to  the  Phase  I  contractors, 
by  letter(s),  as  early  as  possible  and  at 
least  90  days  prior  to  the  date  for 
submission  of  proposals. 

(e)  A  requirement  for  each  Phase  I,  or 
subsequent  phase,  contractor  to  submit 
a  comprehensive  report  covering  actual 
and  projected  accomplishments  under 
the  present  phase.  This  information  will 
be  used  in  addition  to  the  proposal  and 
the  Government’s  assessment  of 
contractor  performance  in  the 
evaluation  and  selection  process  for 
subsequent  phases.  The  report  should. 


as  a  minimum,  address  the  technical, 
schedule,  and  cost  aspects  of  the  phase 
of  work  now  under  contract. 

§  9-4.5002  Evaluation. 

(a)  The  contracting  officer  or  other 
source  selection  official  as  appropriate, 
sliall  establish  an  evaluation  team 
promptly  after  the  selection  has  been 
made  for  Phase  I.  The  evaluation  team 
shall  consist  of  a  chairman  from  the 
program  office  and  representatives  of 
procurement  and  other  DOE 
programmatic  or  functional  areas  as 
appropriate.  Counsel  will  be  included  as 
a  non-voting  member  of  the  evaluation 
team. 

(b)  The  evaluation  team  will  develop 
the  evaluation  criteria  and  proposal 
instructions  to  be  furnished  to  the 
contractors.  The  purpose  of  the 
evaluation  is  to  select  that  or  those 
companies  which  best  satisfies  the  DOE 
requirements  for  successful  completion 
of  the  project.  The  evaluation  shall 
consider  such  factors  as  technical,  price, 
programmatic  and  other  requirements. 
The  evaluation  process  shall  be 
accomplished  in  an  impartial,  equitable, 
comprehensive,  and  timely  fashion  to 
assure  the  selection  of  one  or  more 
organizations,  which  offer  the  best 
possibility  for  performance,  cost  and 
other  factors  considered.  It  is 
contemplated  that  the  initial  phase  of 
multiphase  parallel  contacts  awarded 
under  these  procedures  will  be 
performed  in  the  same  timeframe  so  that 
a  single  competitive  evaluation  and 
selection  can  be  accomplished  at  one 
point  in  time.  Accordingly,  the  contracts 
should  contains  provisions  permitting 
the  Government  to  synchronize 
contractor  phase  I  performances  through 
acceleration  or  deceleration,  as  is 
appropriate,  to  achieve  simultaneous 
completion  of  the  Phase  I  activities  by 
all  firms  under  consideration.  A 
thorough  and  detailed  evaluation  shall 
be  completed  so  as  to  provide  the  basis 
on  which  the  best  selection  can  be 
made.” 

§9-4.5107-1(8)  [Amended] 

By  amending  9-4.5107-l(a)  by 
removing  the  following:  ”,  generally  an 
annual  period;  the  initial  support  ceiling 
will  be  the  amount  of  DOE  support 
made  available  in  connection  with  the 
initial  contract  period."  and  substituting 
therefore:  “.  The  initial  contract  period 
should  be  established  based  upon  the 
estimated  period  of  performance  to 
accomplish  the  proposed  research  effort, 
but  in  no  event  shall  the  initial  contract 
period  of  performance  exceed  5  years. 
When  the  initial  contract  period  is  in 
excess  of  1  year  and  the  contract  is  not 
fully  funded,  the  initial  funding  ceiling 


will  be  the  amount  of  DOE  funding 
made  available  for  the  first  year  of 
performance  with  adjustments  to  the 
Government  ceiling  and  additional 
period  or  periods  of  funding  made 
subject  to  the  availability  of  funds.” 

§9-4.5108-2(6)  [Amended] 

By  amending  9-4.5108-2(e)  by 
removing  “Article  B-II”  and  substituing 
therefore  “Article  B-IX”. 

Subpart  9-4.57— Program  Opportunity 
Notices  for  Commercial 
Demonstrations 

§9-4.5702  [Amended] 

By  amending  the  second  sentence  of 
9-4.5702-6  by  removing  the  following: 
“from  the  Senior  Procurement  Official, 
Headquarters.”  and  substituting 
therefore:  “at  a  level  above  the 
Contracting  Officer.” 

§  9-4.5906  Third  party  contracts. 

By  adding  a  new  §  9-4.5906  as 
follows:  Arrangements  between  DOE 
and  non-Ck)vemment  organizations  for 
jointly  sharing  the  cost  of  projects 
performed  by  third  party  contractors 
should  provide  that  each  party  to  the 
cost  sharing  agreement  will  pay  his 
share  of  invoiced  cost  directly  to  the 
performing  contractor. 

PART  9-7— CONTRACT  CLAUSES 

Part  9-7  Table  of  Contents  fAmended] 

By  amending  the  Table  of  Contents  for 
9-7. 

(1)  By  adding  the  following: 

9-7.102-56  Incentive  price  revision  (firm ' 
target). 

9-7.102-59  Incentive  price  revision  (firm 
target). 

(2)  By  revoking  and  reserving  the 
reference  to  “Renegotiation"  wherever  it 
appears  in  the  Table  of  Contents. 

§  9-7.102-51, 9-7.202-51, 9-7.303-51, 9- 
9.402-51, 9-7.602-52, 9-7.703-51  and  9- 
7.802-51  [Amended] 

By  revoking  and  reserving  “9-7.102-51 
Renegotiation”  and  doing  likewise  to  9- 
7.202-51,  9-7.303-51,  9-9.402-61,  9-7.603- 
52,  9-7.703-51  and  9-7.802-51. 

§  9-7.102-56  Incentive  Price  Revision 
Clause — Rrm  Target. 

By  adding  a  new  Section  9-7.102-56  to 
read  as  follows: 

When  a  fixed-price  incentive  contract 
described  in  FPR  l-3.404-4(a)(2)  is  used, 
the  following  clause  shall  be  made  a 
part  of  the  contract.  As  to  each  item 
which  is  subject  to  incentive  price 
revision,  the  contract  schedule  shall  set 
forth  the  target  cost,  target  profit,  and 
target  price. 
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INCENTIVE  PRICE  REVISION  (FIRM 
TARGET) 

(a)  General.  The  supplies  or  services 
identified  in  the  Schedule  as  items 

- are  subject  to  price  revision  in 

accordance  with  the  provisions  of  this 
clause;  provided,  that  in  no  event  shall 
the  total  hnal  price  of  such  items  exceed 

dollars  ($  ).  Any  supplies  or 

services  which  are  to  be  ordered 
separately  under,  or  otherwise  added  to. 
this  contract  and  which  are  to  be  subject 
to  price  revision  in  accordance  with  the 
provisions  of  this  clause,  shall  be 
identified  as  such  in  a  modification  to 
this  contract. 

(b)  Definition  of  Cost.  For  the  purpose 
of  this  clause,  “cost"  or  “costs"  means 
allowable  costs  in  accordance  with  Part 
1-15.2  (41  CFR  1-15.2)  of  the  Federal 
Procurement  Regulations,  as 
supplemented  or  modified  by  DOE-PR 
9-15.2  (41  CFR  15.2),  in  effect  on  the  date 
of  this  contract. 

(c)  Submission  of  Data.  Within 

(  )  days  after  the  end  of  the  month 

in  which  the  Contractor  has  delivered 
the  last  unit  of  supplies  and  completed 
the  services  called  for  by  those  items 
referred  to  in  paragraph  (a)  above,  the 
Contractor  shall  submit,  on  Optional 
Form  60  or  such  other  form  as  the 
Contracting  Officer  may  require,  (1)  a 
detailed  statement  of  all  actual  cost 
incurred  up  to  the  end  of  that  month  in 
performing  all  work  under  such  items, 

(2)  an  estimate  of  costs  of  such  further 
performance,  if  any,  as  may  be 
necessary  to  complete  performance  of 
all  work  with  respect  to  such  items,  and 

(3)  a  list  of  all  residual  inventory  and  an 
estimate  of  the  value  thereof  (the 
Contracting  Offlcer  will  determine 
w'hether  to  reduce  the  final  negotiated 
cost  by  the  value  of  the  residual 
inventory  or  whether  the  Government 
will  take  title  to  the  residual  inventory 
with  no  reduction  to  the  Bnal  negotiated 
cost  for  the  value  of  the  residual 
inventory), 

(d)  Price  Revision  Upon  submission  of 
the  data  required  by  paragraph  (c) 
above,  the  Contractor  and  Contracting 
Officer  shall  promptly  establish  the  total 
Bnal  price  in  accordance  with  the 
following: 

(1)  On  the  basis  of  the  information 
required  by  paragraph  (c)  above, 
together  with  any  other  pertinent 
information,  there  shall  be  established 
by  negotiation  the  total  Bnal  cost 
incurred  or  to  be  incurred  for  the 
supplies  delivered  (or  services 
performed)  and  accepted  by  the 
Government,  which  are  subject  to  price 
revision  under  this  clause. 

(2)  The  total  Bnal  price  shall  be 
established  by  adjusting  the  total  Bnal 


negotiated  cost  by  an  amount  for  proBt 
or  loss  determined  as  follows: 

When  the  total  final  Ttie  adjustment  (or  profit  or 
negotiated  cost  is  loss  is 

Equal  to  the  total  target  cost..  Total  target  profit. 

Greater  than  the  total  target  Total  target  profit  less  per- 
cost.  cent  (  %)  of  the  amount 

by  which  the  total  final  ne¬ 
gotiated  cost  exceeds  the 
total  target  cost. 

Less  than  the  total  target  Total  target  profit  plus  par- 
cost.  cent  (  %)  of  the  amount 

by  which  the  total  final  ne¬ 
gotiated  cost  is  less  than 
the  total  target  cost 

(3)  The  total  Bnal  price  of  the  item(s) 
referred  to  in  paragraph  (a)  above  shall 
be  evidenced  by  a  modification  to  this 
contract  signed  by  the  Contractor  and 
the  Contracting  Officer.  Such  price  shall 
not  be  subject  to  revision 
notwithstanding  any  changes  in  the  cost 
of  performing  the  contract,  with  the 
following  exceptions: 

(i)  insofar  as  the  parties  may  agree  in 
writing,  prior  to  the  determination  of  the 
total  Bnal  price,  (A)  to  exclude  any 
speciBc  elements  of  cost  from  the  total 
final  price  and  (6)  to  adopt  a  procedure 
covering  subsequent  disposition  of  such 
elements;  and 

(ii)  to  the  extent  any  adjustment  or 
credit  is  expressly  permitted  or  required 
by  this  or  £iny  other  clause  of  this 
contract. 

(e)  Subcontracts.  No  subcontract 
placed  under  this  contract  shall  provide 
for  payment  on  a  cost-plus-a- 
percentage-of-^ost  basis. 

(f)  Adjustment  of  Payments.  Pending 
execution  of  the  contract  modiBcation 
referred  to  in  subparagraph  (d)(3)  above, 
the  Contractor  shall  submit  invoices  or 
vouchers  in  accordance  with  billing 
prices  as  provided  in  this  paragraph. 

The  billing  prices  shall  be  the  target 
prices  set  forth  in  this  contract; 
provided,  that  if  at  any  time  it  appears 
that  the  then  current  billing  prices  will 
be  substantially  greater  than  the 
estimated  Bnal  price  in  light  of 
information  provided  by  the  Contractor 
in  accordance  with  provisions  of 
subparagraph  (g)(2)  below,  a  reduction 
in  the  billing  prices  shall  be  negotiated. 
Similarly,  the  parties  may  negotiate  an 
increase  in  billing  prices  by  any  or  all  of 
the  difference  between  the  target  price 
and  the  ceiling  price  upon  submission  of 
factual  data  B'om  the  Contractor 
showing  that  Bnal  cost  under  this 
contract  will  be  substantially  greater 
than  target  cost.  Any  adjustment  of 
billing  prices  shall  be  reflected  in  a 
modiBcation  to  this  contract,  and  shall 
not  affect  the  determination  of  the  total 
Bnal  price  under  paragraph  (d)  above. 
After  execution  of  the  contract 


modiBcation  referred  to  in  subparagraph 
(d)(3)  above,  the  total  amount  paid  or  to 
be  paid  on  all  invoices  or  vouchers  shall 
be  adjusted  to  reflect  the  total  Bnal  price 
and  any  additional  pa3nnents,  refunds, 
or  credits,  resulting  therefrom  shall  be 
promptly  made. 

(g)  Limitations  on  Payments. 

(1)  This  paragraph  (g)  shall  not  apply 
after  Bnal  price  revision. 

(2)  Within  forty-flve  (45)  days  after 
the  end  of  each  quarter  of  the 
Contractor’s  Bscal  year,  beginning  with 
the  quarter  in  which  a  delivery  is  Brst 
made  (or  services  are  Brst  performed) 
and  accepted  by  the  Government  under 
this  contract,  and  as  of  the  end  of  each 
subsequent  quarter  the  Contractor  shall 
submit  to  the  Contracting  Officer  a 
cumulative  statement  setting  forth; 

(i)  The  total  contract  price  of  all 
supplies  delivered  (or  services 
performed)  and  accepted  by  the 
Government  for  which  Bnal  prices  have 
been  established; 

(ii)  The  total  cost  (estimated  to  the 
extent  necessary)  reasonably  incurred 
for  and  properly  allocable  solely  to  the 
supplies  delivered  (or  services 
performed)  and  accepted  by  the 
Government  for  which  Bnal  prices  have 
not  been  established; 

(iii)  That  portion  of  the  total  target 
profit  which  is  in  direct  proportion  to  the 
supplies  delivered  (or  services 
performed)  and  accepted  by  the 
Government  for  which  prices  have  not 
been  established,  increased  or 
decreased  in  accordance  with  the 
incentive  proBt  formula  set  forth  in 
(d)(2)  above  when  the  amount  of  cost 
stated  under  (ii)  above  differs  from  the 
aggregate  target  cost  of  such  supplies  or 
services;  and 

(iv)  The  total  amount  of  all  invoices  or 
vouchers  for  supplies  delivered  (or 
services  performed)  and  accepted  by  the 
Government  (including  amount  applied 
or  to  be  applied  to  liquidate  progress 
payments). 

(3)  Notwithstanding  any  provision  of 
this  contract  authorizing  greater 
payment,  if  on  any  quarterly  statement 
the  amount  of  (2)(iv)  above  exceeds  the 
sum  of  (2)  (i),  (ii),  and  (iii)  above,  the 
contractor  shall  immediately  refund  or 
credit  to  the  Government  against 
existing  unpaid  invoices  or  vouchers 
covered  by  such  statement  the  amount 
of  such  excess  less  (i)  the  cumulative 
total  of  any  previous  refunds  or  credits 
under  this  clause  (exclusive  of  any  tax 
credits  under  Section  1481  of  the 
Internal  Revenue  Code  of  1954)  and  (ii) 
any  applicable  tax  credits  under  Section 
1481  of  the  Internal  Revenue  Code  of 
1954.  If  any  portion  of  such  excess  has 
been  applied  to  the  liquidation  of 
progress  payments,  such  amount  (less 


Federal  Register  /  Vol.  46,  No.  31  /  Tuesday,  February  17,  1981  /  Proposed  Rules 


12651 


all  tax  credits  under  the  Internal 
Revenue  Code)  may  be  added  or 
restored  to  the  unliquidated  progress 
payment  account,  to  the  extent 
consistent  with  the  “Progress  Payments” 
clause  of  this  contract,  instead  of  direct 
refund  thereof. 

(4)  The  Contractor  shall  (i)  insert  in 
each  price  redetermination  or  incentive 
price  revision  subcontract  hereunder  the 
substance  of  this  paragraph  (g), 
including  this  subparagraph  (4), 
modified  to  omit  mention  of  the 
Government  and  reflect  the  position  of 
the  Contractor  as  purchaser  and  of  the 
subcontractor  as  vendor,  and  to  omit 
that  portion  of  subparagraph  (3)  relating 
to  tax  credits,  and  (ii)  include  in  each 
cost-reimbursement  subcontract 
hereunder  a  requirement  that  each  price 
redetermination  and  incentive  price 
revision  subcontract  thereunder  will 
contain  the  substance  of  this  paragraph 

(g),  including  this  subparagraph  (4) 
modified  as  provided  in  (i)  above. 

(h)  Disagreements.  If  the  Contractor 
and  the  Contracting  Officer  fail  to  agree 
upon  the  total  final  price  within  60  days 
after  the  date  on  which  the  data 
required  by  (c)  above  are  to  be 
submitted,  or  within  such  further  time  as 
may  be  specified  by  the  Contracting 
Officer,  such  failure  to  agree  shall  be 
deemed  to  be  a  dispute  concerning  a 
question  of  fact  within  the  meaning  of 
the  “Disputes”  clause  of  this  contract 
and  the  Contracting  Officer  shall 
promptly  issue  a  decision  thereunder. 

(i)  Termination.  If  this  contract  is 
terminated  prior  to  establishment  of  the 
total  price,  prices  of  supplies  or  services 
subject  to  price  revision  under  this 
clause  shall  be  established  pursuant  to 
this  clause  for  (1)  completed  supplies 
accepted  by  the  Government,  and 
services  performed  and  accepted  by  the 
Government,  and  (2)  in  the  event  of  a 
partial  termination,  supplies  and 
services  which  are  not  terminated.  The 
termination  shall  be  otherwise 
accomplished  pursuant  to  other 
applicable  provisions  of  this  contract. 

(j)  Equitable  Adjustment  Under  Other 
Clauses.  If  an  equitable  adjustment  in 
contract  price  is  made  under  any  other 
clause  of  this  contract  before  the  total 
final  price  is  established,  the  adjustment 
shall  be  made  in  the  total  target  cost  and 
may  be  made  in  the  maximum  dollar 
limit  on  the  total  final  price,  the  total 
target  profit  or  both.  If  such  an 
adjustment  is  made  after  the  total  final 
price  is  established,  adjustment  shall  be 
made  only  in  the  total  final  price. 

(k)  Exclusion  ft’om  Target  Price  and 
Total  Final  Price.  Whenever  any  clause 
of  this  contract  provides  that  the 
contract  price  does  not  or  will  not 
include  an  amount  for  a  specific 


purpose,  such  provision  shall  mean  that 
neither  any  target  price  nor  the  total 
final  price  includes  or  will  include  any 
amount  for  such  purpose. 

(l)  Separate  Reimbursement.  The  cost 
of  performance  of  an  obligation  that  any 
clause  of  this  contract  expressly 
provides  is  at  Govenunent  expense  shall 
not  be  included  in  any  target  price  or  in 
the  total  final  price,  but  shall  be 
reimbursed  separately. 

(m)  Taxes.  As  used  in  the  ‘Tederal, 
State,  and  Local  Taxes”  clause  of  this 
contract  or  any  other  clause  of  this 
contract  that  provides  for  certain  taxes 
or  duties  to  be  included  in,  or  excluded 
from,  the  contract  price,  the  term 
“contract  price”  includes  the  total  target 
price,  or  if  it  has  been  established,  the 
total  final  price.  When  a  provision  in 
such  clause  or  clauses  requires  that  the 
contract  price  be  increased  or  decreased 
as  a  result  of  changes  in  the  obligation 
of  the  Gontractor  to  pay  or  bear  the 
burden  of  certain  taxes  or  duties,  such 
increase  or  decrease  shall  be  made  in 
the  total  target  price  or,  if  it  has  been 
established  in  the  total  final  price,  so  as 
not  to  affect  the  contractor’s  profit  or 
loss  on  this  contract. 

§9-7.103-3  [Amended] 

By  removing  the  following  from 
paragraph  (e)  of  9-7.103-3:  Substitute 
the  words  “unless  the  DOE  authorizes 
their  prior  disposition”  for  the  words  “or 
such  lesser  time  specified  in  either 
Appendix  M  of  the  Defense  Acquisition 
Regulation  or  the  Federal  Procurement 
Regulations  Part  1-20,  as  appropriate”  in 
paragraphs  (b)  and  (c). 

§9-7.103-53  [Amended] 

By  removing  in  paragraph  (f)  of  9- 
7.103-53  “Executive  Order  11652”  and 
substituting  therefore:  “Executive  Order 
12065”. 

§9-7.104-50  [Amended] 

By  amending  the  clause  in  9-7.104-50 
entitled  “Priorities,  Allocations,  and 
Allotments”  by  removing  the  words: 
“Domestic  and  International  Business 
Administrations”  and  substituting 
therefore  “Industry  and  Trade 
Administration.” 

§9-7.202-4  [Amended] 

By  removing  the  entire  text  of  9-7.202- 
4  and  substituting  the  following 
therefore: 

“Insert  the  clause  set  forth  in  FPR  1- 
7.202-4  modified  to  add  “As 
supplemented  or  modified  by  CFR  9-15.2 
(41  CFR  9-15.2),”  after  the  reference  (41 
CFR  1-15.2)  in  paragraph  (a)(l)(i),  in  all 
cost  reimbursement  type  supply 
contracts  which  provide  for  the  payment 
of  a  fixed  fee. 


Insert  the  clause  set  forth  below  in  all 
cost  reimbursement  type  supply 
contracts  which  provide  for  an  incentive 
fee  arrangement.  When  an  incentive 
contract  contains  an  “indemnification” 
clause  in  accordance  with  9-10.50,  an 
item  (vi)  which  reads  “any  claim,  loss, 
or  damage  resulting  from  a  risk  defined 
in  the  contract  as  unusually  hazardous 
or  as  a  nuclear  risk,  against  which  the 
Government  has  expressly  agreed  to 
indemnify  the  Contractor,”  should  be 
added  to  paragraph  (j). 

ALLOWABLE  COST.  INCENTIVE  FEE,  AND 
PAYMENT 

(a)  Allowable  Cost  and  Fee. 

(1)  For  the  performance  of  this  contract,  the 
Government  shall  pay  to  the  Contractor 

(1)  the  cost  thereof  (hereinafter  referred  to 
as  “allowable  cost”)  determined  by  the 
Contracting  Officer  to  be  allowable  in 
accordance  with: 

(A)  Subpart  1-15.2  of  the  Federal 
Procurement  Regulations  (41  CFR  1-15.2),  as 
supplemented  or  modified  by  DOE-PR  9-15.2 
(41  CFR  9-15.2),  in  efiect  on  the  date  of 
contract;  and 

(B)  the  terms  of  this  contract;  and 

(ii)  a  fee  determined  as  provided  in  this 
contract. 

(2)  The  target  cost  and  target  fee  of  this 
contract  are  set  forth  in  the  Schedule  and 
shall  be  subject  to  adjustment  in  accordance 
with  (h)  and  (i)  below.  As  used  throughout 
this  contract  the  terms: 

(i)  “target  cost"  means  the  estimated  cost 
of  this  contract  initially  negotiated,  adjusted 
in  accordance  with  (h)  below;  and 

(ii)  “target  fee”  means  the  fee  which  was 
initially  negotiated,  on  the  assumption  that 
this  contract  would  be  performed  for  a  cost 
equal  to  the  estimated  cost  of  this  contract 
initially  negotiated,  adjusted  in  accordance 
with  (i)  below. 

(b)  Payments.  Payments  shall  be  made  to 
the  Contractor  when  requested  as  work 
progresses,  but  not  more  frequently  than 
biweekly,  in  amounts  approved  by  the 
Contracting  Officer.  The  Contractor  may 
submit  to  an  authorized  representative  of  the 
Contracting  Officer,  in  such  form  and 
reasonable  detail  as  such  representative  may 
require,  an  invoice  or  public  voucher 
supported  by  a  statement  of  cost  for  the 
performance  of  this  contract  and  claimed  to 
constitute  allowable  cost.  For  this  purpose, 
except  as  provided  herein  with  respect  to 
pension  contributions,  the  term  “cost"  shall 
include  only  those  recorded  costs  which 
result,  at  the  time  of  the  request  for 
reimbursement,  from  payment  by  cash,  check, 
or  other  form  of  actual  payment  for  items  of 
services  purchased  directly  for  the  contract 
together  with  (when  the  Contractor  is  not 
delinquent  in  payment  of  costs  of  contract 
performance  in  the  ordinary  course  of 
business]  costs  incurred,  but  not  necessarily 
paid,  for  materials  which  have  been  issued 
from  the  Contractor’s  stores  inventory  and 
placed  in  the  production  process  for  use  on 
the  contract,  for  direct  labor,  for  direct  travel, 
for  other  direct  in-house  costs,  and  for 
properly  allocable  and  allowable  indirect 
costs,  as  shown  by  records  maintained  by  the 
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Contractor  for  purposes  of  obtaining 
reimbursement  under  government  contracts, 
plus  the  amount  of  program  payments  which 
have  been  paid  to  Contractor's 
subcontractors  under  similar  cost  standards. 

In  addition,  when  pension  contributions  are 
paid  by  the  Contractor  to  the  retirement  fund 
less  frequently  than  quarterly,  accrued  costs 
therefore  shall  be  excluded  from  indirect 
costs  for  payment  purposes  until  such  cost 
are  paid.  If  pension  contributions  are  paid  on 
the  quarterly  or  more  hequent  basis,  accruals 
therefore  may  be  included  in  indirect  costs 
for  payment  purposes  provide  that  they  are 
paid  to  the  fund  within  thirty  (30]  days  after 
the  close  of  the  period  covered.  If  payments 
are  not  made  to  the  fund  within  such  30-day 
period,  pension  contribution  costs  shall  be 
excluded  from  indirect  costs  for  payment 
purposes  until  payment  has  been  made.  The 
restriction  on  payment  more  frequently  than 
biweekly  and  the  requirements  of  prior 
payment  for  items  or  services  purchased 
directly  for  the  contract  shall  not  apply  where 
the  Contractor  is  a  small  business  concern. 

(c)  Amounts  Withheld.  Promptly  after 
receipt  of  each  invoice  or  voucher  and 
statement  of  costs,  the  Government  shall, 
except  as  otherwise  provided  in  this  contract, 
subject  to  the  provisions  of  (d)  below,  make 
payment  thereon  as  approved  by  the 
Contracting  Officer.  Normally,  payment  of  fee 
shall  be  made  to  the  contractor  as  specified 
in  the  Schedule.  However,  when  in  the 
opinion  of  the  Contracting  Officer,  the 
Contractor's  performance  or  cost  indicates 
the  target  cost  will  not  be  achieved,  the 
Government  shall  pay  on  the  basis  of  such 
lesser  fee  as  may  be  appropriate.  Further, 
when  the  Contractor  demonstrates  that  its 
performance  or  cost  clearly  indicates  that  it 
will  earn  a  fee  significantly  in  excess  of 
target  fee,  the  Government  may,  in  the  sole 
discretion  of  the  Contracting  Officer,  pay  on 
the  basis  of  such  higher  fee  as  may  be 
appropriate.  After  payment  of  eighty-five 
percent  (85%)  of  the  applicable  fee,  the 
Contracting  Officer  may  withhold  further 
payment  of  fee  until  a  reserve  shall  have 
been  set  aside  in  an  amount  which  the 
Contracting  Officer  considers  necessary  to 
protect  the  interests  of  the  Government,  but 
such  reserve  shall  not  exceed  fifteen  percent 
(15%)  of  the  total  applicable  fee  or  one 
hundred  thousand  dollars  ($100,000) 
whichever  is  less. 

(d)  Audits.  At  any  time  or  times  prior  to 
final  payment  under  this  contract,  the 
Contracting  Officer  may  have  the  invoices  or 
vouchers  and  statements  of  cost  audited. 

Each  payment  theretofore  made  shall  be 
subject  to  reduction  for  amounts  included  in 
the  related  invoice  of  voucher  which  are 
found  by  the  Contracting  Officer,  on  the  basis 
of  such  audit,  not  a  constitute  allowable  cost. 
Any  payment  may  be  reduced  for 
overpayments,  or  increased  for 
underpayments,  on  preceding  invoices  or 
vouchers. 

(e)  Final  Payments.  On  receipt  and 
approval  of  the  invoice  or  voucher  designated 
by  the  contractor  as  the  “completion  invoice” 
or  “completion  voucher”  and  upon 
compliance  by  the  Contractor  with  all  the 
provisions  of  this  contract  (including  without 
limitation,  the  provisions  relating  to  patents 


and  the  provisions  of  (f)  below,  the 
Government  shall  promptly  pay  to  the 
Contractor  any  balance  of  allowable  cost, 
and  any  part  of  the  fee,  which  has  been 
withheld  pursuant  to  (c]  above  or  otherwise 
not  paid  to  the  Contractor.  The  completion 
invoice  or  voucher  shall  be  submitted  by  the 
Contractor  promptly  following  completion  of 
the  work  under  this  contract  but  in  no  event 
later  than  one  (1)  year  (or  such  longer  period 
as  the  Contracting  Officer  may  in  his 
discretion  approve  in  writing]  from  the  date 
of  such  completion. 

(f]  Refunds,  Rebates  and  Credits.  The 
Contractor  agrees  that  any  refunds,  rebates, 
credits,  or  other  amounts  (including  any 
interest  thereon]  accruing  to  or  received  by 
the  Contractor  or  any  assignee  under  this 
contract  shall  be  paid  by  the  Contractor  to 
the  Government,  to  the  extent  that  they  are 
properly  allocable  to  costs  for  which  the 
Contractor  has  been  reimbursed  by  the 
Government  under  this  contract.  Reasonable 
expenses  incurred  by  the  Contractor  for  the 
purpose  of  securing  such  refimds,  rebates, 
credits,  or  other  amounts  shall  be  allowable 
cost  hereunder  when  approved  by.  the 
Contracting  Officer.  Prior  to  ffnal  payment 
under  this  contract  the  Contractor  and  each 
assignee  under  this  contract  whose 
assignment  is  in  effect  at  the  time  of  final 
payment  under  this  contract  shall  execute 
and  deliver: 

(1]  An  assignment  to  the  Government  in 
form  and  substance  satisfactory  to  the 
Contracting  Officer,  of  refunds,  rebates, 
credits,  or  other  amounts  (including  any 
interest  thereon]  properly  allocable  to  cost 
for  which  the  Contractor  has  been 
reimbursed  by  the  Government  under  this 
contract;  and 

(2]  a  release  discharging  the  Government 
its  officers,  agents,  and  employees  from  all 
liabilities,  obligations,  and  claims  arising  out 
of  or  under  this  contraot,  subject  only  to  the 
following  exceptions: 

(i]  speciGed  claims  in  stated  amounts  or  in 
estimated  amounts  where  the  amount  are  not 
susceptible  of  exact  statement  by  the 
Contractor: 

(ii]  claims,  together  with  reasonable 
expenses  incidental  thereto,  based  upon 
liabilities  of  the  Contractor  to  third  parties 
arising  out  of  the  performance  of  this 
contract;  provided,  however,  that  such  claims 
are  not  known  to  the  Contractor  on  the  date 
of  the  execution  of  the  release;  and  provided 
further,  that  the  Contractor  gives  notice  of 
such  claims  in  writing  to  the  Contracting 
Officer  not  more  than  six  (6]  years  after  the 
date  of  the  release  or  the  date  of  any  notice 
to  the  Contractor  that  the  Government  is 
prepared  to  make  final  payment,  whichever  is 
earlier:  and 

(iii]  claims  for  reimbursement  of  costs  ' 
(other  than  expenses  of  the  Contractor  by 
reason  of  his  indemniGcation  of  the 
Government  against  patent  liability], 
including  reasonable  expenses  incidental 
thereto,  incurred  by  the  Contractor  under  the 
provisions  of  this  contract  relating  to  patents. 
Except  as  provided  in  (j]  below,  payments 
under  the  assignment  and  claims  excepted 
from  the  release  shall  be  subject  to 
adjustment  by  reason  of  the  adjustment  of  fee 
in  accordance  with  (i]  below. 


(g]  Order  of  Precedence.  Any  cost  incurred 
by  the  Contractor  under  the  terms  of  this 
contract  which  would  constitite  allowable 
cost  under  the  provision  of  this  clause  shall 
be  included  in  determining  the  amount 
payable  under  this  contract,  not  withstanding 
any  provisions  contained  in  the  speciGcations 
or  other  documents  incorporated  in  this 
contract  by  reference,  designating  services  to 
be  performed  or  material  to  be  furnished  by 
the  Contractor  at  his  expense  or  without  cost 
to  the  Government 

(h]  ModiGcations.  When  the  work  under 
this  contract  (including  any  supplies  or 
services  which  are  ordered  separately  under, 
or  otherwise  added  to,  this  contract]  is 
increased  or  decreased  by  contract 
modiffcation  or  when  any  equitable 
adjustment  in  the  target  cost  is  authorized 
under  any  other  clause  of  this  contract, 
equitable  adjustments  the  target  cost, 
target  fee,  minimum  feu,  maximum  fee,  or  any 
or  all  of  them,  as  appropriate,  shall  be  set 
forth  in  an  amendment  or  supplemental 
agreement  to  this  contract. 

(i]  Fee  Formula.  The  fee  payable  hereimder 
shall  be  the  target  fee  increased  by  (insert 
contractor's  participation]  cents  for  every 
dollar  by  which  the  total  allowable  cost 
exceeds  the  target  cost  In  no  event  shall  the 
fee  be  greater  than  ....  percent  nor  less 
than  .  .  .  percent,  of  the  target  cost;  and, 
excepts  as  provided  in  (j]  below,  within  these 
limits  such  fee  shall  be  subject  to  adjustment, 
by  reason  of  increase  or  decrease  of  total 
allowable  cost,  on  account  of  payments 
under  the  assignment  required  by  (f](l] 
above,  and  claims  excepted  from  the  release 
required  by  (f](2]  above.  If  this  contract  is 
terminated  in  its  entirety,  the  portion  of  the 
target  fee  payable  shall  not  be  subject  to  an 
increase  or  decrease  as  provided  in  this 
paragraph.  The  termination  shall  be 
otherwise  accomplished  pursuant  to  other 
applicable  provisions  of  this  contract 

(j]  Total  Allowable  Cost.  For  the  purpose  of 
the  adjustment  of  the  fee  in  accordance  with 
(i]  above,  the  term  “total  allowable  cost" 
shall  not  include  allowable  costs  arising  out 
of: 

(1]  any  of  the  causes  covered  by  the  clause 
hereof  entitled  “Excusable  Delays"  to  the 
extent  they  are  beyond  the  aontrol  and 
without  the  fault  or  negligence  of  the 
Contractor  or  any  subcontractor; 

(2]  the  taking  effect,  after  the  negotiation  of 
the  target  cost  of  this  contract,  of  a  statute, 
court  decision,  written  ruling,  or  regulation 
which  results  in  the  Contractor's  being 
required  to  pay  or  bear  the  burden  of  any  tax 
or  duty  or  increase  in  the  rate  thereof: 

(3]  any  direct  cost  attributed  to  the 
Contractor's  assistance  or  participation  in 
litigation  as  required  by  the  Contracting 
Officer  pursuant  to  a  provision  of  this 
contract,  including  the  furnishing  of  evidence 
and  information  requested  pursuant  to  the 
clause  hereof  entitled  “Notice  and  Assistance 
Regarding  Patent  and  Copyright 
Infringement”; 

(4]  the  reprocurement  and  maintenance  of 
additional  insurance  not  included  in  the 
target  cost  and  required  by  the  Contracting 
Office  or  claims  for  reimbursement  for 
liabilities  to  third  persons  pursuant  to  the 
clause  hereof  entitled  “Insurance  Liability  to 
Third  Persons”;  and 


Federal  Register  /  Vol.  46,  No.  31  /  Tuesday,  February  17,  1981  /  Proposed  Rules 


12653 


(5)  any  claim,  loss  or  damage  resulting  from 
a  risk  for  which  the  Contractor  has  been 
relieved  of  liability  pursuant  to  the  clause 
hereof  entitled  “Government  Property.” 

Except  as  other  specifically  provided  in 
this  contract,  ail  other  allowable  costs  shall 
be  included  in  the  term  “total  allowable  cost” 
for  the  purpose  of  the  adjustment  of  the  fee  in 
accordance  with  (i)  above. 

(k)  Documentation.  The  total  allowable 
cost  and  the  adjusted  fee  determined  as 
provided  in  this  clause  shall  be  evidenced  by 
a  modification  of  this  contract  signed  by  the 
Contractor  and  Contracting  O^icer. 

(End  of  Clause) 

Insert  the  clause  set  forth  in  FPR 1- 

7.202.4  as  modified  above  and  in 
accordance  with  9-3.405-50(h)  in  all  cost 
reimbursement  type  supply  contracts 
which  provide  for  the  payment  of  a  base 
fee  and  award  fee. 

Insert  the  clause  set  forth  in  FPR  1- 

7.202.4  as  modified  per  provisions  of 
FPR  l-7.402-3(b)  and  as  above,  in  all 
cost  reimbursement  type  supply 
contracts  that  will  be  without  fee  and/or 
a  cost  sharing  contract.” 

§9-7.302-57  [Amended] 

By  amending  the  clause  entitled 
“Printing”  by  removing  “8  by  10  Vi”  and 
substituting  therefore  “8  and  Vi  by  11.” 

§9-7.302  [Amended] 

Section  9-7.302  is  amended  by  adding 
a  new  paragraph  as  follows:  “Section  9- 
7.302-59  Incentive  Price  Revision 
Clause— Firm  Target  Included  the  clause 
set  forth  in  9-7.102-56  when  a  fixed 
price  incentive  contract  described  in 
FPR  l-3.404-4(a)(2)  is  used.” 

§  9-7.402  [Amended] 

Section  9-7.402-3  is  amended  by 
adding  the  following: 
***** 

(d)  Insert  the  clause  for  Incentive 
contracts  set  forth  in  9-7.202.4  in  all  cost 
reimbursement  type  R&D  contracts 
which  provide  for  a  incentive  fee 
arrangement. 

(e)  Insert  the  clause  set  forth  in  FPR 

1.7.202.4  as  modified  with  changes  cited 
in  DOE  PR-9-3.405-50(h)  and  the 
modification  required  in  9-7.202.4  in  all 
cost  reimbursement  R&D  contract  which 
provide  for  the  payment  of  a  base  fee 
and  award  fee. 

§9-7.802-5  [Amended] 

By  amending  9-7.802-5  by  removing 
the  text  of  the  Disputes  clause  and 
substituting  the  following: 

“Disputes 

(a)  This  contract  is  subject  to  the 
Contract  Disputes  Act  of  1978  (Pub.  L 
95-563). 

(b)  ^cept  as  provided  in  the  Act,  all 
disputes  arising  under  or  relating  to  this 


contract  shall  be  resolved  in  accordance 
with  this  clause. 

(c) (l]  As  used  herein,  “claim”  means  a 
written  demand  or  assertion  by  one  of 
the  parties  seeking,  as  a  legal  right,  the 
payment  of  money,  adjustment  or 
interpretation  of  contract  terms,  or  other 
relief,  arising  under  or  relating  to  this 
contract. 

(2)  A  voucher,  invoice,  or  request  for 
payment  that  is  not  in  dispute  when 
submitted  is  not  a  claim  for  the  purposes 
of  the  Act.  However,  where  such 
submission  is  subsequently  not  acted 
upon  in  a  reasonable  time,  or  disputed 
either  as  to  liability  or  amount,  it  may  be 
converted  to  a  claim  pursuant  to  the 
Act. 

(3)  A  claim  by  the  Contractor  shall  be 
made  in  writing  and  submitted  to  the 
Contracting  Officer  for  his  decision.  A 
claim  by  the  Government  against  the 
Contractor  shall  be  subject  to  a  decision 
by  the  Contracting  Officer. 

(d)  For  contractor  claims  of  more  than 
$50,000,  the  Contractor  shall  submit  with 
the  claim  a  certification  that  the  claim  is 
made  in  good  faith;  the  supporting  data 
are  accurate  and  complete  to  the  best  of 
the  Contractor’s  knowledge  and  belief; 
and  the  amount  requested  accurately 
reflects  the  contract  adjustment  for 
which  the  Contractor  believes  the 
Government  is  liable.  The  certification 
shall  be  executed  by  the  Contractor  if  an 
individual.  When  the  Contractor  is  not 
an  individual,  the  certification  shall  be 
executed  by  a  senior  company  official  in 
charge  at  the  Contractor’s  plant  or 
location  involved,  or  by  an  officer  or 
general  partner  of  the  Contractor  having 
overall  responsibility  for  the  conduct  of 
the  Contractor’s  affairs. 

(e)  For  contractor  claims  of  $50,000  or 
less,  the  Contracting  Officer  must  render 
a  decision  within  60  days.  For  contractor 
claims  in  excess  of  $50,000,  the 
Contracting  Officer  must  decide  the 
claim  within  60  days  or  notify  the 
Contractor  of  the  date  when  the 
decision  will  be  made. 

(f)  The  Contracting  Officer’s  decision 
shall  be  final  unless  the  Contractor 
appeals  or  files  a  suit  as  provided  in  the 
Act. 

(g)  The  authority  of  the  Contracting 
Officer  under  the  Act  does  not  extend  to 
claims  or  disputes  which  by  statute  or 
regulation  other  agencies  are  expressly 
authorized  to  decide. 

(h)  Interest  on  the  amount  found  due 
on  a  contractor  claim  shall  be  paid  from 
the  date  the  claim  is  received  by  the 
Contracting  Officer  until  the  date  of 
payment. 

(i)  Except  as  the  parties  may 
otherwise  agree,  pending  final  resolution 
of  a  claim  by  the  Contractor  arising 
under  the  contract,  the  Contractor  shall 


proceed  diligently  with  the  performance 
of  the  contract  in  accordance  with  The 
Contracting  Officer’s  decision.” 

PART  9-9— PATENTS,  DATA  AND 
COPYRIGHTS 

§  9-9.103-3(b)  [Amended] 

By  amending  9-9.103-3(b)  by  adding 
the  following  immediately  after  the 
word  “market”  where  it  appears  at  the 
end  of  the  first  paragraph:  “or  will  use 
any  parts,  components,  practices,  or 
methods  to  the  extent  to  which  the 
Contractor  has  secured  indemnification 
from  liability”. 

§9-9.107-4(8X6)  [Amended] 

By  amending  9-9.107-4(a)(6)  by 
adding  the  following  immediately  after 
the  word  “contracting”  in  the  first 
sentence:  “or  such  longer  period  as  may 
be  authorized  by  the  Patent  Counsel 
(with  notification  by  the  Patent  Counsel 
to  the  Contracting  Officer]  for  good 
cause  shown  in  writing  by  the 
contractor  or  inventor,” 

§9-9.107-5  [Amended] 

By  amending  the  Patents  Rights  (Long 
Form)  clause  appearing  in  §  9-9.107-5  as 
follows: 

By  adding  the  words  “or  any  variety 
of  plants”  after  the  word  “thereof’  in 
paragraph  (a](l]  of  9-9.107-5(a). 

By  adding  “in  accordance  with 
applicable  statutes  and'regulations,” 
after  the  word  "granted”  in  9-9.107- 
5(d)(3). 

By  adding  the  following  after  the  word 
“application”  in  paragraph  (e](2)(i)  of  9- 
9.107-5(a):  “under  (d)(1)  of  this  clause. 
However,  such  request  shall  be.” 

By  removing  "(e)(2)(ii)”  and 
substituting  “(e)(2)(iii)”  in  paragraph 
(g)(l)(ii)  of9-9.107-5(a). 

By  adding  the  following  “of  this  clause 
from  all  persons”  between  “paragraph 
(1)(1)”  and  the  word  "who”  in  paragraph 
{1)(2)  of  9-9.107-5(a). 

§  9-9.109-3  [Amended] 

By  removing  the  following  from  9- 
9.109-3(d)(5):  “Represent  DOE  in  patent 
and  other  intellectual  property  matters 
including  those  under  these  regulations” 
and  substituting  therefore  “Represent 
DOE  in  patent,  technical  data  and 
copyright  matters  not  specifically 
reserved  to  the  Head  of  the  Agency  or 
designee  under  these  regulations.” 

§  9-9.109-6  [Amended] 

By  amending  9-9.109-6  as  follows: 

By  adding  the  following  immediately 
after  the  word  “days”  in  the  fifth 
sentence  of  paragraph  (d)(8]  of  9-9.109- 
6:  “after  notification  of  denial”. 

By  removing  the  following  from 
paragraph  (i)(l)  of  9-9.109-6:  “in 
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accordance  with  paragraph  (e){2)(i)  of 
the  clause  of  9-9.107-5(a)  and  with 
which  is  included"  and  substitute 
therefore  the  word  “with”. 

By  adding  the  following  immediately 
after  the  word  “effective"  in  the  second 
sentence  of  paragraph  (i)(5}(i)  of  9- 
9.109-6:  “or  such  longer  period  as  may 
be  approved  by  the  Patent  Counsel  for 
good  cause  in  writing  by  the  contractor 
or  inventor”. 

By  adding  the  words  "for  the  life  of 
the  patent"  immediately  following  the 
word  “thereafter"  in  the  first  sentence  of 
paragraph  (iK5)(ii)(C)  of  9-9.109-6. 

§  9-9.202-3  [Amended] 

By  amending  the  “Rights  in  Technical 
Data — Long  Form”  clause  set  forth  in  9- 
9.202-3(e)(2)  as  follows: 

By  removing  the  words  “proprietary 
nature"  in  both  places  where  it  appears 
in  paragraph  (b)(l){ii)  and  substituting 
therefore:  “proprietary”. 

By  adding  the  words  “patent  counsel 
with  notification  to  the"  before 
“contracting”  in  the  first  sentence  of 
paragraph  (c)(1). 

By  adding  the  following  after  the 
words  “paragraph  (e)”  where  they  last 
appear  in  paragraph  (f):  “and  not 
furnished  under  paragraph  (g)  for  the 
purposes  of  verifying  that  such  data 
properly  fell  within  the  withholding 
pro\dsions  of  the  paragraph". 

§9-9.202-4  [Amended] 

By  adding  the  words  “Patent  Counsel 
with  notification  to  the"  before  the  word 
“Contracting"  in  paragraph  (c)(1)  of  the 
“Rights  in  Technical  Data-Facility" 
clause  set  forth  in  9-9.202-4(c)(2). 

§9-16.5002-1  [Amended] 

By  amending  article  A-II(a)(2)  of 
Appendix  A  to  9-16.5002-1,  by  deleting 
“$300”  and  substituting -therefore  “$500". 

By  adding  the  following  new 
paragraph  to  Article  A-lll  of  Appendix 
A  to  9-16.5002-1  “(c)  Subject  to  their 
availability,  additional  funds 
anticipated  for  the  contract  $ - 

By  amending  Appendix  B  to  9- 
16.5002-1  as  follows: 

Revise  Article  B-Il,  Inspection. 
Reports,  Records  and  Accounts  by 
deleting  the  reference  in  paragraph  "(c)" 
to  “I.7.b  of  FMC  73-6”  and  substituting 
therefore  “1.6  of  OMB  Circular  A-21". 

Revise  the  sentence  appearing  as 
(a)(1)  under  Article  B-Xl — Payments,  to 
read  as  follows: 

“A  maximum  of  45  percent  of  the  new 
funds  as  set  forth  in  Article  A-1 11(b)  of 
the  contract  following  execution  of  the 
contract  (and  following  the  effectuation 
of  each  extended  period)  upon  receipt  of 
a  request  in  writing  from  the 
contractor." 


Revise  Article  B-XV — Disputes  of 
Appendix  B — General  Provisions  by 
deleting  “Insert  the  clause  in  FPR 1- 
7.102-12”  and  substitute  therefore 
“Insert  the  clause  in  DOE-PR  9-7.802-5”. 

PART  9-23-*SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

§9-23.104  [Amended] 

By  amending  9-23.104(b)  by  removing 
the  following  which  appears 
immediately  after  the  word  “than": 
“fixed-price,  competitively  awarded 
contracts.  (For  the  purpose  of  this 
paragraph,  contract  modifications  are 
not  considered  to  be  competitively 
awarded.)”  and  substituting  therefore: 
“prime  contracts  awarded  on  the  basis 
of  adequate  price  competition  as  defined 
in  FPR  l-3.807-l(b)(l).  (For  the  purpose 
of  this  paragraph,  contract  modifications 
are  not  considered  to  be  competitively 
awarded).  CPSRs  should  not  ordinarily 
be  performed  for  subcontractors  unless, 
in  addition  to  the  criteria  for  conducting 
a  CPSR  on  a  prime  contractor,  the 
following  criteria  are  also  satisfied:  (1) 
the  preponderance  of  the  sales  of  the 
subcontractor  is  to  the  Federal 
Government,  and  (2)  both  the  prime 
contractor  and  the  subcontractor  agree 
to  the  performance  of  a  CPSR.” 

§9-23.107  [Amended] 

By  amending  9-23.107(a)  by  removing 
the  content  thereof  and  by  substituting 
the  following  paragraph  (a): 

“(a)  The  findings  and 
recommendations  of  the  review  team 
(the  CPSR  Report)  shall  be  approved  by 
the  Director,  Office  of  Policy  (attn:  PR- 
23)  before  the  Contracting  Officer 
determines  to  continue,  grant,  withhold, 
or  withdraw  approval.  Determinations 
to  continue  approval  after  a  subsequent 
review  or  to  revise  subcontract  consent 
thresholds  under  approved  systems  may 
be  made  without  submitting  a  request 
for  approval  to  Headquarters;  however, 
in  these  instances  an  information  copy 
of  the  material  described  in  (b)  shall  be 
submitted.” 

§9-23.108  [Amended] 

By  amending  9-23.108(d)(2)  by 
changing  the  period  appearing 
immediately  following  the  word 
“competition”  to  a  comma  and  adding 
the  following  “or  justification  for  a 
noncompetitive  procurement.”  and  by 
deleting  the  following:  “Such 
notification  shall  be  forwarded  to  the 
Contracting  Officer  as  soon  as  the 
information  is  known,  which  normally 
will  be  before  solicitation,” 

By  amending  9-23.108(g)  by  inserting 
the  following  immediately  after  the 
word  “system”:  “copies  of  notifications 


(or  contract  modifications)  altering  the 
subcontract  consent  dollar  thresholds.”. 

§  9-23.1 10  [Amended] 

By  amending  9-23.110(a)  by  adding 
the  following  immediately  after  the 
word  “review.”:  “The  surveillance  plan 
must  provide  for  the  review  and  consent 
to  the  placement  of  a  representative 
sample  of  subcontracts  including  the 
largest  and  most  complex  subcontracts 
being  issued  each  year.” 

PART  9-50— OPERATING  AN  ON-SITE 
SERVICE  CONTRACT 

§9-50.302-5  [Amended] 

By  amending  9-50.302-5(a)(5)(ii)  by 
removing  the  entire  paragraph  and 
substituting  therefore  “When  a  review 
has  been  made  of  the  Contractor's 
procurement  system  in  accordance  with 
Subpart  9-23  and  the  Contractor’s 
procurement  system  has  been  approved, 
the  subcontract  dollar  thresholds  in 
paragraphs  (1)  and  (2)  above  may  be 
raised  up  to  the  amount  of  the  delegated 
authority  of  the  Head  of  the  Procuring 
Activity.” 

§  9-50.303  [Amended] 

By  amending  9-50.303  (a)  and  (b)  by 
removing  the  words  “and  on-site 
service”  where  they  first  appear  in 
paragraph  “(a)”  and  in  paragraph  “(b)” 
immediately  following  the  word 
“operating.” 

§9-50.601  [Amended] 

By  amending  9-50.601-1  by  removing 
the  text  and  substituting  therefor:  “The 
Buy  American  Act  does  not  apply  to 
those  articles  listed  in  Section  9-6.105, 
or  as  determined  not  to  be  available  in 
sufficient  quantities,  in  accordance  with 
Section  9-50.601-2. 

By  adding  a  new  §  9-50.601-2  as 
follows: 

§  9-50.601-2  Determinations  of 
Nonavailability. 

(a)  Determinations  of  nonavailability 
under  FPR  1-6.103-2  may  be  made  by 
the  Contracting  Officer  responsible  for 
the  administration  of  the  contract. 

(b)  When  a  review  has  been  made  of 
the  contractor’s  procurement  system  in 
accordance  with  Subpart  9-23.1  and  the 
contractor’s  procurement  system  has 
been  approved,  the  Head  of  the 
Procuring  Activity  may  authorize  the 
contractor  to  make  determinations  of 
nonavailability  for  individual  items 
under  individual  procurement  actions. 
Each  authorization  shall  be  in  writing 
and  shall  specify  a  dollar  value  limit  for 
the  aggregate  of  domestically 
unavailable  items  in  individual 
procurement  actions.  Each  authorization 
shall  also  specify  the  effective  date,  the 
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activity,  the  division  or  facility 
authorized  to  make  the  determinations, 
the  period  the  authorization  covers,  the 
extent  of  applicability,  and  any  special 
conditions  or  requirements. 
Authorizations  shall  be  no  broader  than 
other  authorizations  made  pursuant  to 
Section  9-23-108.  Authorizations  for 
dollar  value  limits  in  excess  of  $25,000 
shall  require  the  prior  concurrence  of  the 
Senior  Procurement  Official, 
He^quarters. 

§9-50.703-4  [Amended] 

By  removing  the  text  of  “Note  A"  and 
substituting  therefore: 

Substitute  of  the  words  “unless  the  DOE 
authorizes  their  prior  disposition”  for  the 
words  “or  such  lesser  time  specified  in  either 
Appendix  M  of  the  Defense  Acquisition 
Regulation  or  the  Federal  Procurement 
Regulations  Part  1-20,  as  appropriate"  in 
paragraphs  (b)  and  (c). 

§9-50.704  [Amended] 

By  amending  9-50.704-2(b)  by 
removing  the  last  sentence  from  the  text 
of  the  paragraph  and  inserting  it  as  the 
second  sentence  in  the  “Radiation 
Protection  and  Nuclear  Criticality” 
clause  following  paragraph  (b). 

By  amending  9-50.704-3  by: 

1.  Removing  the  words  “CPFF 
construction  contracts  use  the  following 
clause”  and  substituting  therefor:  “Cost- 
reimbursement  operating  and  onsite 
service  contracts  which  include 
construction  work  shall  include  the 
following  clause” 

2.  Providing  the  following  title  for  the 
clause:  “BUY  AMERICAN— 
OPERATING/ONSITE 
CONSTRUCTION” 

3.  By  revising  paragrpah  (b)(4)  to  read 
as  follows:  “as  to  which  the  Government 
determines  the  cost  to  the  Government 
to  be  unreasonable.” 

4.  Adding  a  new  paragraph  (b)(5)  as 
follows:  “(5)  As  to  which  the  contractor, 
if  specifically  authorized  to  do  so,  has 
determined  to  be  unavailable  in 
accordance  with  FPR  l-18.602-l(b).” 

By  amending  §  9-50.704-13(d)(15)  by 
adding  the  following  immediately  after 
word  “guards,”  “cashiers,  and 
paymasters,  if  payments  are  made  by 
check,”. 

§  9-50.704-24(3)  [Amended] 

By  amending  §  9-50.704-24(a)  by 
adding  the  following  immediately  after 
“$100,000”:  Where  it  first  appears  “and 
in  all  modifications  over  $100,000”. 

By  revoking  and  reserving  §  §  9- 
50.704-36  and  9-50.704-^8. 

§  9-50.1002  [Amended] 

By  amending  9-50.1002  by  adding  the 
following  immediately  after  the  word 
“thereunder”:  “,  including  construction”. 


§  9-50.1003  [Amended] 

By  amending  9-50.1003  by  adding  the 
following  immediately  after  word 
“subcontracts”:  “,  including 
construction”. 

§9-50.1213-6  [Amended] 

By  amending  paragraph  (b)  of  the 
certificate  appearing  in  9-50.1213-6  by 
adding  the  following  immediately  after 
the  word  “work”:  “shall  be  reported  to 
the  Department  of  Energy  in  accordance 
with  this  policy  I”. 

§  9-50.1803  [Amended] 

By  amending  9-50.1803  by  adding  the 
following: 

Contractors  may  be  authorized  by  the 
Head  of  the  Procuring  Activity  to  make 
determinations  of  nonavailability  under 
FPR  1-18.602-1 (b)  for  individual  items 
under  individual  construction 
subcontracts  awarded  by  them. 
Contractors  may  initiate  requests  for 
determinations  of  impracticability  in 
accordance  with  FPR  l-18.602-l(a),  and 
requests  for  deviations  from  the  FPR  1- 
18.603  procedures  for  determination  of 
unreasonable  cost.  Such  requests  shall 
be  forwarded  to  the  Senior  Procurement 
Official,  Headquartqfs  after 
concurrence  by  the  head  of  the 
Procuring  Activity. 
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